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172 CURCIER vs. BARCLAY. 



Supreme Court of Pennsylvania, sitting at Nisi Prius. 

PETER E. EREVALL, EXECUTOR &C. OF ANDREW CURCIER VS. JOHN A. BAR- 
CLAY, SURVIVING TRUSTEE IN INSOLVENCY OE ANDREW CURCIER. 

1. The trustee of an insolvent debtor was appointed in 1837. In 1843 the debtor 
died, and his executor proceeded immediately to collect and administer his estate 
according to law, became involved in law suits, settled an administration account, 
and was decreed to distribute the balance in 1851, having, in the settlement of 
the estate incurred heavy expenses, and expended much time and labor. The 
insolvent trustee had in nowise acted, except by giving security, in 1848, till 
1851, when he instituted an action against the executor, to recover the principal 
portion of the assets, on the ground that it had formed part of the decedent's 
estate at the time of his insolvent discharge, but had been fraudulently concealed. 
The trustee, as well as the creditors whom he represented, had been aware of the 
proceedings of the executor during the whole period, but no notice had been 
given of any intended suit, nor any proceeding commenced. The trustee was 
restrained by injunction, on bill filed by the executor, from further proceeding 
in his action, on the ground of laches. 

2. A trustee will not be permitted to carry on unnecessary litigation to the in- 
jury of a third person, merely for the purpose of earning commissions. 

This was a bill for an injunction to restrain proceedings at law, 
and for other relief. 

The material facts and allegations of the amended bill, were as 
follows : 

Andrew Curcier, a merchant of the City of Philadelphia, having 
become embarrassed in business, applied for the benefit of the insol- 
vent laws of Pennsylvania, and was duly discharged thereunder on 
the 6th of July, 1837, having previously made the statutory assign- 
ment for the benefit of his creditors. The defendant, being a credi- 
tor of Curcier, and another, who died before acceptance, were ap- 
pointed trustees. The defendant never acted under the trust in 
any manner, until the 6th of June, 1848, when he gave security as 
required by law ; nor did he thereafter take any steps until the 
29th of March, 1851, when he commenced in this Court the suit 
against the complainant, subsequently referred to. In the mean- 
time, about the beginning of the year 1843, Curcier died, having 
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made his will, which the complainant, the sole acting executor 
proved, and took out letters testamentary thereon. He imme- 
diately entered upon the duties of his trust, filed an inventory, and 
advertised according to law. After the expiration of the year he 
filed his account, having given due notice to creditors and others ; 
and on the 21st of June, 1844, the account was referred by the 
Court of Common Pleas, to an Auditor, before whom the usual pro- 
ceedings were had, and on the 21st of March, 1851, the Court 
ordered the balance then found due, to be distributed according to 
law. By means of the various advertisements and notices, and of 
various suits brought against the complainant, by reason of the 
intricate and entangled condition in which Curcier had left his 
estate, and by the proceedings before the Auditor, it was alleged 
that the defendant and others interested, had full notice of all the 
facts concerning the estate. The suits against the complainant, 
however, two of which involved the whole fund, which had pre- 
vented the earlier settlement of the estate, had all been quieted 
and determined, except the one brought by the defendant, which it 
was now sought to restrain. Nearly all questions of law and fact, 
and the evidence thereon, had been heard by the Auditor; the 
creditors of the estate had been duly notified, and had all attended 
the meetings of the audit ; among them the defendant. Nothing 
remained but the distribution of the fund. 

The defendant, however, as trustee in insolvency of Curcier, had 
brought an action of trover in this Court, in March, 1851, to re- 
cover certain shares of stock, which were all the assets of any im- 
portance included in the inventory filed by the complainant, and 
had given notice thereof to the Auditor. The ground of the 
action was, that this stock had been in the possession of Curcier 
before his insolvent discharge, and therefore had never rightfully 
come into the hands of the complainant. The effect of the suit 
was to stop the distribution, and to prevent further proceedings in 
the audit. 

The complainant, as his ground for relief, set up the laches of 
the defendant, and of the creditors whom he represented, in re- 
maining inactive for a period of nearly fourteen years ; in standing 
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by for eight years while the complainant was winding up the estate, 
therein incurring large expenses, and expending great labor and 
pains, without commencing suit, or giving any notice of his inten- 
tion to do so ; and without intervening or interposing in any way, 
while two suits were brought against the complainant for the pur- 
pose of sweeping the fund from his possession, and also from that 
of the defendant, were he in fact entitled thereto ; one of which 
suits had been conducted by the defendant's counsel. It was 
alleged, that should the defendant be successful in his action, 
even if the complainant would not be liable in his own person for 
the expenses of the administration, and left unpaid for his labor 
therein ; yet he would be in a very debateable position, while on 
the other hand the business of the estate had been of an unusually 
perilous and complicated nature, and one which required more 
than common prudence, labor, and diligence on his part. 

The only motive for the delay, was alleged to be an action of 
trover brought in the District Court, to March Term, 1844, 
against the complainant, to recover the shares of stock in question, 
by one Cabot, assignee for creditors under a voluntary assignment, 
dated June 1st, 1837, which was finally determined in this suit to 
be fraudulent and void. This suit was favored, so the complainant 
asserted, by the defendant, who would have permitted a recovery 
therein, though the assignment was for the benefit of certain pre- 
ferred creditors, and not for that of creditors in general. This 
position which he had taken, it was said the defendant was bound by. 

It was further alleged that the defendant's action, if successful, 
would only have the effect of distributing, after a long period of 
time, the assets in the same manner, and to the same individuals; 
that the delay and expense would be very great ; and that the only 
object of the proceeding was to give the defendant commissions. 

The complainant further denied that the stock in question had 
been in the possession of Curcier at the time of the assignment, or 
that there was any ground in fact for the action. He also insisted 
that he was equally the representative of creditors in general, and 
that the jurisdiction of the Orphans' Court, a competent tribunal, 
having attached, prior to security being entered by the defendant, 
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it was incompetent now to attempt to transfer the distribution to a 
merely concurrent Court. 

The bill then set forth the names of the creditors who had ap- 
peared before the Auditor, who were alleged to be all who had 
claims on the estate, or at least all who would be likely to appear. 
The bill further set up the statute of limitations, as a bar to the 
defendant's claim, if any he had. 

The bill prayed that the defendant's action of trover, and other 
proceedings in law and equity, in the same matter, might be re- 
strained. 

The answer admitted the principal facts, but asserted that the 
action in question was well founded in law and in fact ; that the 
stock sought to be recovered, or the funds with which it had been 
purchased, had been fraudulently concealed by Curcier at the time 
of his insolvent discharge, and that it had been received by the 
complainant from him before his death, under circumstances of 
suspicion which would have induced a prudent man to refuse to 
accept it. The defendant further admitted his knowledge of the 
suit by Cabot, though not that of any other, but asserted that he 
had supposed the assignment to Cabot to be valid, and that there- 
fore proceedings on his part would be futile ; that this suit was not 
decided upon till. 1848, when it was determined, under a technical 
rule of law, which had grown up and been decided since the making 
of the assignment, 1 and not on the merits. He further, while 
admitting the correctness of the list of names of the creditors 
stated in the bill, alleged that several of those named, and others 
claiming to be creditors, not so named, had called upon him to pro- 
ceed in the suit, sought to be restrained, and had urged him to 
action thereon. He further stated that he had appeared before 
the Auditor not as a creditor, but as trustee in insolvency, and had 
set up his claim to the assets as such, which the Auditor had 

1 See Hennessy vs. The Western Bank, 6 Watts & Serg., 301 ; Duhring's App., 13 
Penn St. R. 306, and other cases which establish the rule that an assignment stipu- 
lating for a release, not containing words capable of passing the whole of the 
assignor's property, of whatever nature, is void. 
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refused to receive. He finally asserted that he would be able to 
prove, at the proper time and place, that the suit had been brought 
within six years after the cause of action had occurred. 

The case was argued by 

Mr. Q. Ingersoll, for the complainant. 
Mr. Ingraham, for the defendant. 



The opinion of the Court was delivered by 



Gibson, J. — As the agency of a trustee is without stipulation 
for compensation, the legal ownership with which he is clothed, 
gives him no beneficial interest in the trust. He is an instrument 
in the hands of a chancellor. In contemplation of law, his ser- 
vices are benevolent and gratuitous; and though it is usual in 
Pennsylvania and the other American States, to allow him a com- 
mission, it is of grace. In England he gets nothing, and even 
here he has no fixed rate of remuneration. In a Court of Equity, 
the parties to whose interests a chancellor attends, are those who 
are beneficially concerned in the execution of the trust. Now Mr. 
Barclay, the trustee, stands before me on a dry legal title, without 
value to him further than as it may conduce to his interest as a 
creditor ; and in the latter character he is on a level with the rest. 
In the action which is the subject of this bill, he sues as a trustee, 
and I have nothing to do with him more than I have to do with 
those he represents. The distribution of an insolvent petitioner's 
effects, is somewhat different from the distribution of an insolvent 
decedent's assets ; and had not the creditors in insolvency become 
chargeable with unpardonable delay, I would not deny the right of 
their trustees to go before a jury on the question of concealment. 
Mr. Barclay himself has not been guilty of negligence, for he was 
not bound to accept the trust in any given time, or at all, and his 
imputed sins of omission or commission, cannot be visited on those 
who were not represented by him. But might not they themselves 
lose the priority of their right by inaction ? During almost eleven 
years, they suffered it to sleep. They might abandon it alto- 
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gether ; and did they not, when they neglected to procure from 
the Common Pleas an active trustee ? They slept on their right, 
and during their slumher, what could the insolvent's executor do ? 
Certainly nothing to rouse them ; and if he collected and distribu- 
ted the assets, he would, according to the respondent, be liable for 
a conversion of them ; and if he did not, he might be liable to the 
general creditors for a devastavit of them. He could not compel 
the creditors in insolvency to move, and he took the only course 
which was open to him: he filed an inventory; gave notice to 
debtors and creditors; became involved in law suits; settled an 
administration account, and was decreed to distribute the balance 
according to law. And now the trustee of the creditors in in- 
solvency, founds his right to prosecute his action on their merit 
in having played the part of the dog in the manger. 

Ought I then to hear him in opposition to the executor's dis- 
tribution, when it has almost touched the point of its completion ? 
I put Mr. Barclay's legal ownership out of the case. With it or 
without it, what case has he, or what case have they ? Had he 
earned commissions, I would be the last to deprive him of them ; 
but I certainly will not suffer him to injure, perhaps ruin another, 
to give him an opportunity to earn them. If he should recover the 
assets, Mr. Prevail, who bore the burthen and heat of the day, 
would get nothing unless there were double compensation for single 
services. Had Mr. Barclay or any other qualified trustee brought 
an action in season, his right to try it would not have been denied ; 
but as he and the creditors he represents were inactive till the 
executor became entangled, they are too late. 

Let the writ of injunction be issued. 
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